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workers and peasants ", with the consequence that9 every act
directed against that State and its order of things may be punished,
in Nazi Germany the corresponding effect was achieved by round-
about routes and underhand methods. The final exploit in
this direction seems to have been the use of phenomenological
ideasL: a burglar is one who is " a burglar in essence ", not one
who commits burglary. It is characteristic of such tendencies
that those " safeguards" referred to above are not, as in Soviet
law, framed in objective ("socially dangerous", etc.), but in
subjective terms ("sound sense of justice").
There is, however, an important consideration in favour of
the Nazi Act of 1935, of greater weight than the merits of the
formula employed, but surprisingly little noticed : Criminal
justice under the Nazi regime has been administered, for the bulk
of non-political offences at least, under the old Penal Code of
1871 with its comparatively narrow conceptions, framed in
accordance with the teachings of the Classical School. Con-
sequently the need for extension by analogy has been far greater
than in the U.S.S.R., where an entirely new system of criminal
law had been created, using a Different technique and the widest
and most elastic terms imaginable.
The unfettered admission of analogy, it cannot be disputed,
is incompatible with the ideal of certainty and predictability
which figures so predominantly in the arguments of the Dicey-
Hewart-Hayek school of thought. What the adherents of this
school are too readily inclined to assume is, however, that the
prohibiton of analogy is in itself capable of maintaining those
safeguards of civil liberty. Actually, as no lawyer with inside
knowledge of the work of criminal courts in whatever country
can honestly deny, this is nothing but an illusion. Where statutes
have to be interpreted, a considerable margin of uncertainty is,
and will always be, inevitable.2 Even the line of demarcation
between what is still permissible as " extensive interpretation "
and what becomes prohibited " analogy" is only too often
shrouded in darkness.3 The practical difference between the
1 F. Neumann, Behemoth (1943), p. 370.
2  It is not without interest to read the remarks of an experienced K.G., Dr. Heber
Hart, on this point:   The Way to Justice (1941), pp. 13 and 20.
3 In 1942, a householder was charged before the Derbyshire Justices under
Reg. 22 (n) Defence (General) Regulations, 1939, with failure to care to the best
of his ability for a " child " billeted on him.   The " child " was a girl of 14,   Accord-
ing to sect. 107 of the Children and Young Persons Act, 1933, " child " in this Act
means a person under the age of 14.    The Justices held that the girl was not a child
for the purpose of the Defence Regulation and dismissed the charge.   The King's
Bench Division sent the case back to them, the Lord Chief Justice pointing out that